<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7080  Document #373261 Filed: 08/11/1998 Page 1 of 11

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued May 12, 1998 Deci ded August 11, 1998
No. 97-7080

Dari on M Car ney,
Appel | ant

The American University,
Appel | ee

Appeal fromthe United States District Court
for the District of Colunbia
(No. 95cv01054)
David H Shapiro argued the cause for appellant. Wth
himon the briefs was Jennifer R Levin.

Steven R Seml er argued the cause and filed the brief for
appel | ee.

Before: Wald, WIlianms and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7080 Document #373261 Filed: 08/11/1998

Tatel, Crcuit Judge: daimng race discrimnation and
retaliation, appellant challenges the district court's grant of
summary judgnment to her forner enployer, The American
University. Because we find that appellant raised no genui ne
i ssues of material fact regarding either her non-pronotion or
her dism ssal clains, but that she has identified a genuine
factual dispute over the alleged retaliation, we affirmin part,
reverse in part, and renand.

A senior administrator at The Anerican University since
1981, appellant Darion Carney becane Director of Student
Services in 1988, the highest ranking African American at the
University. A year l|later, she becane Acting Dean of Stu-
dents, serving in that capacity for two years while the Univer-
sity searched for a permanent Dean. She applied for the
per manent position, but the University sel ected someone el se.
She then returned to her former position as Director of
Student Services. Two years later, the University com
menced "downsi zing," a process which resulted in the elimna-
tion of Carney's position and her dism ssal

Soon after she I ost her job, Carney infornmed the University
by letter that she intended to sue. About the sane tine, a
guestion arose as to whether she mght be entitled to an
addi ti onal three nonths' severance pay on top of her existing
severance package. The University did not give her the
extra three nonths' pay.

Invoking 42 U . S.C. s 1981 and the District of Colunbia
Human Rights Act, D.C Code Ann. ss 1-2512, 1-2525 (1992
& Supp. 1998), Carney filed suit in the United States District
Court for the District of Colunbia, claimng that the Univer-
sity discrimnated agai nst her on the basis of her race when it
did not select her for the Dean of Students position, and again
when it elimnated her position. She also clained that the
University withheld extra severance pay in retaliation for
exercising her civil rights. In defense, the University assert-
ed that it had legitimte, nondiscrimnatory reasons for not
hiring her and for subsequently elimnating her position

Wth respect to her retaliation claim the University argued
first that it crafted Carney's severance package before it
knew that she intended to sue, and second, that all evidence
of linkage between the extra severance pay and her |awsuit is
contai ned in inadm ssible settl ement correspondence.

The district court granted summary judgnment for the
University. The court found that Carney failed to rebut the
University's legitimte, nondiscrimnatory reasons for its de-
cisions not to pronote her and to elimnate her position, and
that Carney had pointed to no evidence that race played any
role in those decisions. The court also rejected Carney's
retaliation clainms, finding that she failed to establish a causa
link between the exercise of her civil rights and the Universi-
ty's failure to nake additional severance paynents. Qur
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review is de novo. Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir.
1994).

In order to evaluate clains under 42 U S.C. s 1981, which
prohi bits racial discrimnation in the "making, perfornance,
nodi fication, and term nation of contracts, and the enjoynent
of all benefits, privileges, ternms, and conditions of the con-
tractual relationship,”™ 42 U S.C. s 1981(b), courts use the
t hree-step MDonnell Douglas franework for establishing

raci al discrimnation under Title VII. See MDonnell Doug-
las Corp. v. Green, 411 U S. 792, 802-04 & n.13 (1973);
Bar bour v. Merrill, 48 F.3d 1270, 1276 (D.C. Cr. 1995) (citing

Patterson v. MLean Credit Union, 491 U S. 164, 186 (1989)).
Under that framework, the plaintiff nust first establish a
prima facie case, i.e., that she is a racial mnority, that she
applied for an available position for which she was qualified,
that she was rejected, and that the enployer either filled the
position with a non-mnority or continued its search. |If the
plaintiff establishes a prima facie case, the burden shifts to
the enpl oyer to rebut the inference of discrimnation by
producing a legitimte, nondiscrimnatory reason for the chal -

| enged enpl oynent deci sion. The burden then returns to the
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plaintiff to show that the proffered reason was pretextual

Id. Although the burden of persuasion always remains with
the plaintiff, to survive summary judgnent the plaintiff need
only raise a genuine issue of material fact with respect to
each el ement of the McDonnell Douglas framework. See

Coward v. ADT Security Systens, Inc., 140 F.3d 271, 274

(D.C. Cr. 1998). The nonnovant (here Carney), while enti-
tled to all justifiable factual inferences, retains the burden of
pointing to "affirmative evidence" establishing a genuine fac-
tual dispute. Anderson v. Liberty Lobby, Inc., 477 U S 242,
255-57 (1986). "If material facts are at issue, or, though
undi sputed, are susceptible to divergent inferences, summary
judgrment is not available."” Tao, 27 F.3d at 638 (citing

Al yeska Pipeline Serv. Co. v. U S. EPA 856 F.2d 309, 314
(D.C. Cr. 1988)). The sanme standards govern Carney's D.C
Human Rights Act clainms. See Benefits Conmunication

Corp. v. Klieforth, 642 A 2d 1299, 1301-02 (D.C. 1994).

The Discrimnation d ains

W& begin with Carney's claimthat the University discrim-
nat ed agai nst her when it refused to select her for the Dean
of Students position. According to the University, Carney
had no doctoral degree, her work was uni npressive when she
held the position in an acting capacity, and she intervi ewed
poorly.

Al t hough Carney has made out a prinma facie case--she was
a qualified mnority candidate and the University eventually
filled the job with a white nmal e--she has pointed to no facts
suggesting that the University's reasons for her nonsel ection
were pretextual. The job application explicitly stated that a
"doctorate" was "preferred.” Carney was the only non-
doctorate candidate to make it to the sem -finals. Carney
admts that she told the selection commttee that she had
concerns about the requirenment that the Dean remain con-
stantly avail abl e, an aspect of the job about which the com
mttee felt particularly strongly. She never disputed that
conpl ai nts were nmade about her performance as Acting
Dean, e.g., she was not always avail able and not well known
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on campus. Finally, Carney does not claimthat the selection
process was tainted or biased; indeed, she handpi cked sever-
al nenbers of the selection conmttee, and of the final four
candi dates (she was not one), two were African Anerican
wonen.

Wth respect to Carney's second claim-that the University
discrimnatorily elimnated her position during downsizing--
she argues that evidence of the suspect notivations of her
supervi sor Dean Maurice O Connell shows that the Universi-
ty's proffered reasons for elinmnating the position were pre-
textual. According to Carney, having placed her in the
Acting Dean position, O Connell then discouraged her frorm
appl ying for the permanent position, seem ng angry when she
did apply. She asserts that after she di sobeyed him he grew
hostile, |owered her evaluation, and when downsi zi ng oc-
curred, targeted her job for elimnation. Fromthese facts,
Carney argues that a jury could conclude that O Connell was
notivated by a racist paternalismthat turned hostile when
she sought the pronotion. The University responds that the
elimnation of Carney's job had nothing to do with her
According to the University, the downsizing required it to
el i mnate managers at Carney's |level and the nature of her
job naturally led to its elimnation

Carney points to three pieces of evidence that she clains
establish O Connell's untruthful ness: his personal hostility
after she applied for the Dean's position; a full category
decline in his evaluation of her between 1991 and 1993; and
evi dence indicating that although O Connell asserted that he
had not nmade the elimnation decision alone, the other individ-
ual s he identifies as having partici pated--Residential Housing
Director Anne Steen, Dean of Students John Martone, and

Acting Provost Ann Ferren--played no role at all. Fromthis
evi dence, Carney argues that a jury could concl ude that
O Connell lied about his reasons for elimnating her job and

thus infer discrimnatory aninus.

We think Carney's factual proffer requires too nuch specu-
lation to create a genuine issue of fact about O Connell's
notivations. See Anderson, 477 U.S. at 249-50 ("If the
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[ nonmovant' s] evidence is nerely colorable, or is not signifi-
cantly probative, sunmary judgnent may be granted" (cita-
tions omtted)). Although Carney says O Connell |owered her
eval uation after she di sobeyed him the record shows he
actual ly gave her a very good evaluation in Cctober-

Novenmber 1991, immedi ately after she applied for the Dean's
job and was rejected. That two years |ater he eval uated her

| ess favorably raises no inference of untruthful ness or hidden
notivation, especially in the absence of evidence that she
deserved a hi gher grade

As to Carney's assertion that O Connell m scharacterized
t he deci si on-maki ng process, O Connell nowhere denies that
he played an inportant role in elimnating Carney's job.
Carney's "contradictions" as to the role of other decision-
makers nelt away in the face of undisputed facts. Carney
makes much of Steen being on maternity |eave from March to
June, during which tinme Carney |ost her job, but since the
nmeeti ngs di scussing the downsi zi ng took place in January and
February, nothing in the record contradicts O Connell's asser-
tion that Steen discussed the matter with himbefore going on
| eave. Carney says that Martone's testinony indicates that
he did not decide to abolish her job, but according to the
record no one ever specifically asked hi mwhether he dis-
cussed Carney's role. Carney disputes the University's as-
sertion that Acting Provost Ferren nade the decision to
abol i sh her position. But Ferren approved O Connell's rec-
omendation to elimnate the position and testified that they
di scussed the downsi zing at | ength.

Finally, even if O Connell becane hostile towards Carney,
t he evidence she points to raises no inference of O Connell's
mendaci ty, nor does it underm ne his explanation that he
el imnated her position because it was managerial. To be
sure, irrational hostility could, if unexplained, raise an infer-
ence of pretext. But this record provides a reason for
O Connel |l 's asserted hostility: He thought it inappropriate for
Carney to have applied for Dean of Students after having
chosen search committee nenbers, and then to have listed
O Connell and other conmittee nenbers as references.
Since Carney does not dispute that she did these things, on
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this record we cannot find that O Connell's hostility al one
calls into question the University's explanation of its decision
to elimnate Carney's position.

In sum Carney has failed to point to any real evidence that
O Connell lied. Mere differences in characterization of evi-
dence, without a single factual contradiction, create no genu-
ine issues for the jury. The district court properly granted
summary judgnment to the University on Carney's discrim na-
tion clains.

The Retaliation d ains

Li ke clainms of discrimnation, clains of retaliation are
governed by the MDonnell Douglas burden-shifting schene.
See McKenna v. Weinberger, 729 F.2d 783, 790 (D.C. Cir.
1984). Although our sister circuits disagree about whet her
retaliation violates section 1981, conpare, e.g., Andrews v.
Lakeshore Rehabilitation Hosp., 140 F.3d 1405, 1412 (11th
Cr. 1998) (finding cognizable retaliation claimunder section
1981), with Von Zuckerstein v. Argonne Nat'l Lab., 984 F.2d
1467, 1472 (7th Cr. 1993) (finding no such claim, the Univer-
sity failed to raise this issue on appeal, thus waiving it, see
A dhamv. Korean Air Lines Co., 127 F.3d 43, 50 (D.C. Cir.
1997). We therefore assune without deciding that in addition
to her retaliation claimunder the DCHRA, Carney may
proceed under section 1981.

To establish a prima facie case of retaliation, Carney nust
show that (1) she engaged in statutorily protected activity;
(2) her enployer took an adverse personnel action agai nst
her; and (3) a causal connection exists between the twd. See
Mtchell v. Baldrige, 759 F.2d 80, 86 (D.C. Cir. 1985); How
ard Univ. v. Green, 652 A 2d 41, 45 (D.C. 1994) (standard for
retaliation clains under DCHRA mirrors standard under
Title VII). "The causal connection conponent of the prinma
faci e case may be established by showi ng that the enpl oyer
had know edge of the enployee's protected activity, and that
t he adverse personnel action took place shortly after that
activity.” Mtchell, 759 F.2d at 86. The Fifth and Seventh
Crcuits have held that withhol ding benefits to which an
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enpl oyee is otherwise entitled amounts to just the sort of
adverse personnel action that can support a retaliation claim
See EECC v. Cosmair, Inc, L'Oeal Hair Care Div., 821 F.2d
1085, 1089 (5th Cr. 1987) ("Clearly if [the enployer] stopped
providing [the enpl oyee] benefits to which he was ot herw se
entitled sinply because he filed a charge, the conpany woul d
be guilty of retaliation."), followd by EECC v. Board of
Governors of State Colleges, 957 F.2d 424, 429 & n.8 (7th Gr.
1992).

Carney contends that the University withheld extra sever-
ance pay in retaliation for having signaled her intention to file
suit. In a settlenment letter fromthe University's | awer
dat ed Decenber 12, 1994, responding to a letter from Car-
ney's attorney, the University acknow edged that under cer-
tain interpretations of its personnel manuals, Carney m ght
"arguably [be] entitl[ed] ... to an additional three nonths
pay." O Connell testified that he too thought that Carney
m ght be entitled to additional severance pay, but that when
he recommended it to Acting Provost Ferren, she refused to
consider it because the University had already received Car-
ney's letter expressing her intent to sue. According to the
University, the extra severance pay anmounted to nothing
nore than a settlenment offer

Granting summary judgnment for the University, the dis-
trict court found that Carney failed to present evidence of
causation, reasoning that the University crafted her initial
sever ance package contai ning only seven nonths' severance
pay before it knew that Carney intended to sue. The court
al so held that Rule 408 of the Federal Rules of Evidence
prohi bited Carney fromrelying on settlenment correspondence
to establish causation

We disagree with the district court on two accounts. First,
apart fromthe settlenent letters, O Connell's testinony pro-
vi des i ndependent evidence fromwhich a jury could concl ude
that the University retaliated agai nst Carney either by refus-
ing to give her any extra pay or refusing even to consider it.
A jury could also infer causation fromthe fact that about the
same time Carney expressed her intent to sue, another senior
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adm ni strator received additional severance pay. See Mtch-
ell, 759 F.2d at 86. O course, if the University had a
legitimate, nonretaliatory reason for withholding Carney's
clained extra pay, it could have done so. W need not decide
what woul d constitute such a reason since this record pres-
ents sufficient factual questions regarding the University's
good faith--including evidence of Ferren's refusal even to
consider Carney's clains to such pay--to preclude summary

j udgrent .

Second, although settlenent letters are inadnmssible to
prove liability or anobunt, they are adm ssible "when the
evidence is offered for another purpose.” Fed. R Evid. 408.
In particular, such correspondence can be used to establish
an i ndependent violation (here, retaliation) unrelated to the
underlying clai mwhi ch was the subject of the correspondence
(race discrimnation). See Eisenberg v. University of N M,
936 F.2d 1131, 1134 (10th Cr. 1991) (affidavit obtained in
settl enent negotiations admi ssible to inpose Rule 11 liabili-
ty); Uico v. Parnell Ol Co., 708 F.2d 852, 854-55 (1st Cir.
1983) (evidence of settlenment negotiations adm ssible to show
interference with efforts to mtigate damages); Resolution
Trust Corp. v. Blasdell, 154 F.R D. 675, 681 (D. Ariz. 1993)
(finding adm ssi bl e evidence of settlenent negotiations used
to prove retaliatory notive); see also 23 Charles Alan
Wight & Kenneth W G aham Jr., Federal Practice and
Procedure s 5314, at 282 (1980) ("Rule 408 is [ ] inapplicable
when the claimis based upon sone wong that was comit-
ted in the course of settlenent discussions; e.g., libel, assault,
breach of contract, unfair |abor practice, and the like.").
Carney offered the settl enent correspondence not to prove
that the University discrimnated against her, but to show
that the University conmtted an entirely separate wong by
conditioning her benefits on a waiver of her rights. The
letters were therefore adm ssible.

At the end of its brief, the University urges affirmance on
an alternate theory: that Carney's retaliation clains are
barred by applicable statutes of limtations. The University
mai ntai ns that a one-year rather than a three-year statute of
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limtations governs section 1981 actions. Carney's state |aw
clains, the University argues, are barred by the DCHRA s
one-year statute of l[imtations. Al though the University filed
no cross-appeal on this issue, we can affirma district court

j udgment on any basis supported by the record. See Crocker

v. Piednont Aviation, Inc., 49 F.3d 735, 740-41 (D.C. Gir.
1995).

The "nost appropriate or anal ogous" state | aw determ nes
the applicable statute of limtations for section 1981 cl ai ns.
Goodnman v. Lukens Steel Co., 482 U.S. 656, 660 (1987). The
University argues that the District's one-year statute of
[imtations for certain enunerated intentional torts, D.C
Code Ann. s 12-301(4), not its three-year residual statute of
[imtations for other personal injury clainms, id. s 12-301(8),
represents the nost "anal ogous" statute of limtations for
pur poses of section 1981 actions. The district court rejected
this argunent, as do we.

For statute of limtations purposes, the Suprene Court
treats section 1981 clains |ike clainms under 42 U . S. C. s 1983.
See Goodman, 482 U.S. at 660-62 (applying the rule that
courts should look to state personal injury statutes to deter-
m ne the appropriate statute of linmtations for section 1983
clains, adopted in Wlson v. Garcia, 471 U S. 261 (1985), to
section 1981 clains); see also Banks v. Chesapeake and
Potomac Tele. Co., 802 F.2d 1416, 1421-22 (D.C. Gr. 1986)
(same). The Suprene Court has held that in states with
multiple statutes of limtations, clainms under section 1983 are
governed by the residual or general personal injury statute of
l[imtations (like section 12-301(8)), rather than the statute of
l[imtations for enunerated intentional torts (like section
12-301(4)). See Omens v. Ckure, 488 U.S. 235, 243-50 (1989).
Accordingly, section 12-301(8)'s three-year statute of limta-
tions applies to all section 1981 clainms. Because Carney filed
suit approximately one year after her discharge, her section
1981 retaliation claimis not barred. Exactly when her claim
accrued--and thus whether her DCHRA cl ai m m ght be
barred by the DCHRA's one-year statute of limtations--
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anounts to a disputed i ssue of material fact that the district
court should resolve at trial.

Al though we affirmthe district court's grant of summary
judgnment for the University on Carney's discrimnation
clains, we reverse with respect to her retaliation clainms and
remand themfor trial.

So ordered.
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